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September 17,2015

Mr, Carl E. Edlund. P.E.
Director Superfund Division
United States Environmental Prolection Agency
1445 Ross Avenue
Dallas, Texas 75202

Re: San Jacinto fuver Waste Pits Site

Dear Mr. Edlund:

Executivc Summary. Based upon our previous corespondence, which is detailed
below, and oul initial review of the USACE draft report, we continue to have the following
serious reservations regarding the PRPs' handling of the RI/FS and what rve consider to be a
I'ailure of the USACE draft report to address those concems. Brielly stated, here are our main
points:

Conspiraey to Subvert the RL/FS. The PRPs produced emails to our office in litigation
in which they intentionally conspired together to subvert the RI/FS process. We havc
cataloged their communications establishing this conspiracy in several letters to the EPA.
The PRPs have not denied it, and the EPA has unrefuted evidencc detailing that
conspiracy. Yet, to date, we are not aware of the EPA investigating this conspiracy or
addressing the PRPs' efforts to violate the public trust in handling the RVFS

investigation.

a

1019 congress, 15,i Floor. Houston. Texas 7?002. Phone:713-755-5101 . Fax; 713-755-8924

The Office of Vince Ryan
County Attorney

We are in receipt of your letter of August 14, 2015, and appreciate your responding to
some of Hanis County's concems raised in our prior correspondence to the EPA. Like you, we
value our working relationship *'ith the EPA and want to express our gratitude fbr your
continuing effo s on the San Jacinto River Waste Pits Site (he "Site"). Please consider this
letter our response to some of the issues that you touch upon in your lettcr ard our requesl for
further response from the EPA on other points that we have raised in the pas1. and finally, this
letter expresses our concem with certain fundamental failures with the United States Army Corps
of Engineers' draft Evaluation of the San Jacinto Wasle Pits Feasibility Study Remediation
Altematives C'USACE draft report").
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PRPs' Coosullants Hele a Conllict of luterest. ln our prior correspondencc lo rhc
EPA we have detailcd horv the project manag!'rs liom Anchor and lntegral relused to
support the rcports liom lheir owa companies. reJuscd to identily who wrote specific
poflions .)f the reports. and claimed not t{) knou rhe qr:aiifications o( the l'arious
contributors to the report. The projcct lnanagcr 1br one of the lu,o consultants working
the Site even rcfused to answer a direct qrresticrn on rvhether she s'as an objcctive
scientist or an advocate for thc PRPs. \\'s arc not arvare of the EPA taking any eltbrt Lo

address this issuc. which agai-n.lve th.ink constilutes l fundamental conllict ol'interest tbr
the consultants and a subversion of tlre Rl/! S process.

PRPS Withhold Documcnts fronr Public Revicw and Comment. Wc have identified
in several letters to the IIPA the 44.000 documents thal the PllPs have u'ithheld liom the
tjPA and the public. Your lc'ttcr of A ugust '14. 

201 5. providcs no explanalion for rvhy the
EPz\ rvill not require the production of these docunents. Clearl1,. iI the EPA had handled
the RI/F-S investigation itself. th,rsc documL.rlls would not bc- rvithheld from production on
t-he claims of attomey client privilege, and there is no basis for permitting such a claim
u4ren the PRPs zre affordcd the oppoltunity to handlt the in"esdgalion themseh'cs. l he

EPA's response that these documents arc not the tvpe ol' docurncnts that are usuzllly
produccd is inconsistenl with the t'act that the privrlegc log: l) does not identily the
specifics of the documents to permit the EPA 1o d.ra\v that conclusion. 2) contains. as the
EPA admits, laboratory analysis and data that lrave been withheld liom producrion. and
3; was created by the PRPs *'ho conspired to sell thc temporarv remedy as the Iinal
remedy to the EPA and the public,

LISACE Draft Report Was Conductcd Withoul Adequlte Rcsources or Review of
Oxisting Dsta hnd lnformation. I Iarris Count-v was never provided wilh an explanation
as to why the EPA retaincd the LISACh to conduct an evalualion ot lhc fL.asibility study
rernediation altemalives. nor rvas it givcn an oppomrniry to nleet wirh the IISACE during
the year lhat the USACE conducted its review and drafled lhe current report. Our re\i rew
o{'the LISACE draft repon eshblishes that: I ) rhe USACE did not consider the potential
impact upon the Site of hurricanes or tropical stomrs. uhich we think males the draft
incomplcte.2) the USACE did not considcr the quartl.rly inspcclion reports tor the
armored cap showing the fla1ts in its desigq sonstruction, and maintenance. dnd 3) the
(.lSACE did not even revi€w its own November 2013 report in rvhich it identilied scrious
llarvs in the armored cap. Simply put. the USACE is norv making comnrr'nts and
statements regarding the supposed viability of thc armored cap for 500 years rvit-hout

looking at its own data show'ing tJrat it did not last five ycars without needing repair and
reasscssml]nt.

Rcquest for llleeting. As Harris County's ongoing involvement in the RI/FS process. its

numcrous lenets to the EP1L and.its filing litigation against rhe PRPs establishes Harris

County and its citizens have an enormous inlerest in the Site. Through its efforts and

investigation. it has uncovered a conspiracy to subvert the EPA's Superlund process, hide

critical inftrrmation, and lo mislead the public regarding the nature of thc investigarion
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and perhaps thc publiu's safery and well-being. We renerv our request for a meeting rvilh
y(iur olfice and again \urth AdmiDistrator Curry to rr-vieu our r'oncems. rv\7e will be
seeking to schedule that meeting r:v'ithin the next 30 da1-s.

Conspiracy to Subvcrt the RI/FS Process. We have provi(led lhe EPA with
correspondence detailing the evidencc that Intcrnational Paper. Waste Managenrent. McGinnes
lndtrstrial Maintenance Corporation. and thcir consultants. Ar:chor zmd Integral, have fhiled to
comply with thc EPA's requirements to conduct an unbiased and scientilic investigation of thc
Site. I'hat samc evidence establishcs that thc PRPs have not prepared an objcctive analysis of
the RI/IS. l'or your convenience. wc arc attaching copies of the letters wc have previously sent
(o the EP.A. including our April 1.. 201-1 letrer to l\4s. Foster. May l. 2014 letter lo the National
Remedy Rer.ierv Board. .lul1, 15, 201'l leller to I\{s. Frlster. Jul1, ll. ll0.t letter to It4s. Foster, and
July 2, 2015 lctter to Administrator Curr5, rcqucsting a nrecling. In those lettcrs. we have also
idcntilietl other tundamcntai tailings of the PItPs' handling of the RIi FS process.

PRPs' Consultants Havo a Conflict of Intcrrst. Lr our prcvinus letters to your ollice.
wc dctailcd the inlernal communicalions. documents. and depositron testimony in which thc
PRPs' consultants Anchor and Tnrcgral discrcs bcing able to irtimidate the IPA officrals at
cornrnuniW mectings, conspire to make the'l'inre Critical Rernoval Action ("TCRA") cap part ol'
thc pennanent remedial action. recognizc thut if they did not "build a global consensus" that they
''nray be lhcing a dig and haul/burn as part of the final renredy." lssrily thnr thcy do not agree
u'ith rlre inlbrmation contained in their reports lhat they provided to the govelnnent. not answer
questions about the PRPs'attomeys editing, rcvising. or redraliing their rcporls. and could nol
idcntifr who rlTole lmrtions of the repons nor identit,r the names of all persons who contributed
to losq reporB. hr fact, lntegral's projecl manager *'ent so l'ar as lo reluse to answer a dil€ct
queslioD on whelher shc was an independent scientist or advocate lbr her clients (the PRPs) in
peribrnting work al the Sitc. We have detailed the inherent conlfict ol interest that pernreates
and infects Anchor aud lntegral's work on lhc Site bccause they were retained. not as objectivc
scientists, but to further the Iitigation strategy ofthe PRPs. -lhc 

PRPs thcnrselves now orrn ir lhat
Archor and Integral 'were actuall1' rctained to furthcr their litigation stratcgv in conducting the
RI/FS work and have documented this admission in thcir prirrilege log as thc basis fbr wh-v drey
claim they can withhold the N/FS uork fomring the basis of the !-easibility Study iiom the
public. This is in clear violatjon of the EPA's gLridance thur "PRPs' consultanrs have no conflict
oI interest with respecl to the project."'

Your lelter of August 14, 2015 does not address these concerns or the evidence thal
Ilarris County provided Io the EPA establishing a conspiracy to violate the lederal stafutes and

regulations requiring an indepcndent arrd objeotive investigarion of the Site. lf your ol'lice does

not have the sufficient resources to pursue such an investigation, which we understand given the

I ''Rsvisions to the Interim Guidance on PRP Participation in Remedial lnvcstigatrons and

Feasibilitv Studics." (OSWER9835.2a. Febnrary 198q) atA-l5 ("EPA Guidance").
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budget linritations atfecting all Ievels of govenrnlent. we requcst that our corrcspondence and
lcttcrs bc lbrwarderi to the IIPA Office of the Inspcctor General at yr)rr earliest convenience.

Withholding Investigative Documents from Public Scrutiny to Covcr-Up thc
Conspiracy. In your lettcr to our office of Augrrst l+. l0l 5. you -\tate that the 44-000 docunrents
that International Paper has withheld as privileged "do not appear to bc tlrc types of docurnents
typically rcviewed by EPA in the course of a site response action, cven ftough.'" as you concede,
"lhey are reiated to site u,ork.'' You then nrake the statement thal the staiteholders. including the

EPA, Ilarris County. and the Porr of Houston, havc "perfbrmed extensive oversight ol' the work
cr.rnduoted by thc PRPs under both the removal administrativc order on consent and the unilatcral
adrninistative order," You state that tlie EP,A u,ill "r-xplore the possihility'of ohtaining the snrall
portion of the documents directly relatcd Io thc laboratories providing san:ple analy'sis. in the
ittterest ol'ensuring that sll appropriate intbrmation is considered in thr; linal remedy selection
and also addressing any public concenr ovcr this rnatter."

()n behall'ol'the people of llarris County, we appreciiite ),our willingness to obtain the
labonitory sarnplinu analysis that have been intentior:ally rvithlreld trom the EPA. Harris County.
the Porl ol'llouston, uncl other stakeholders. Wc also \\ant tcl thank you tirr taking this step to
addrcss "any public concem over this matter," 'l'here is, ol'course" trenrcndor-rs public concern
about this Site and the potential harmful efTccts from exposure to dioxin. rvhich is well
clocumented in thc public record. Ilowever. your letter does not rcsolve Ilarris C'ounty's concern
over being dcnied acoess to 44.000 docunrents that are rclevant to the Site, \l.hatever the EPA's
practice ma1, bc in other sites, it should place these PRPs undcr increased scrutiny based upon
thc cvidenoe that llarris Count-v., has provided of a conspiracy to violate the F,PA's rules and
regulations requiring an unbiased investigation. The Llnilateral Administrative ()rder governing
the PRPs' work al lhe Site clearly slatcs that all records and drrcuments that relate in any wav to
the Site shall be preserved. Moreover. if the F:PA had handled the RI/FS process. there is no
question that Hanis County would be entitled to vielv the 44"000 doc.unrents. bec:ause the EPA
rvould not be able to claim attorney client pnvilege or rvork product. 'Ihe EPA should not permit
PRPs who have conspired to provide rvhat Ilarris County considers to be the least eflbctive aud
cheapcst ren:edy more protections fronr public scrutin,v than the EPA rvould be aflorded. Such a

rcsult by the EPA would allow the circumvention of the Superl'und process itself, Finally, the

desuiption that the PRPs havc providcd of ttre 44,000 documcnts is liankly insufficient for the
EPA. Harris County. or anyone clse to determine rvhether they are the typs ol'docunrents that
should be disclosed in this Site that has such a tremcndous impact on public health and sat'etr,.

Again. il-your office does not huve sufficient resources to address this issue. we request that you
tbrward our requesl lbr an investigation into the u'ithholding of these 44.000 documents to the

Ollice olthe lnspector General.

Failure of thc USACE to Consider Crucial Documents. The EPA has circulated the

dratl reporr of the United States Army Corps of lingineers enritled Evaluation of the San.lacinto
Waste Pits Feasibility Study Remediation Altematives and rcquestcd cornments by September
I 0- 2015. I larris County provided comments to the USACE drafi report. which our office joins.

ln addition ro those comments. our office must highlight the lhct that the USACE draft rcport
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does not contain anv reference to the t-ollo\\,ing c<.r[espondence hom I{aris County: I ) I-lanis
Counry's April 21.2014 conlnrcnts on the drali Final lnterinr Fcasihility Study, 2) AuBust 14.
2()1,1 letter fronr l.larris County's Technical Revieu, Tcam. S) Fcbruary 24.2015 lett!'r lronl
Hurris County requesting additionol sanrpling.4) March 21, 2015 lefler fronr 'tCEQ regarding
additional sampling. ar:d 5 ) Jure 19. 2{) I 5 leuer from TCEQ Legarding additional sampling.

'fhe tJSACll draft report also tloes not contain an! re-lerence to lhr'Sile Amrored Cap
Inspcclion Reports either in the rcport itself or iu the docurnents that the LISACE stLid it revie'B'ed
lo preFnre the dralt. The oversight is pecr.rliar given that the LSACE clc;ms to be offering
opinions legarding the viabilily of the armored cap tor -i00 l,ears ra,ithour looking at the acruai
pcrllrrmarrce ol the cap since it was instailcd in 201 l. I larris Count-v does not understand horv
the LIS-,\CE could cvaluate the tbasibility of the various remediation alternutives or rcach ary
cnnclusions without considcring these inspection rcports. nor why it would cven attenrpt lo do
so. espccially givcn lhe serious issues rve have raised in our correspondencl. lo the EPA.

Ilven more conceming is thc USACE's apparerlt l'ailure to review ils own report from
November 1013. It should be noled rhat the LISACE *as required to investigate the armored cap
in late 20ll bccauc the cap was already showing l'isible signs of deterioration, meaning that in
less than three 1.ears of its instaliation in the last half ot 201l. the cap was croding. On
Novcmber I l. 101-1, the USACE reasscssed rhe cap and made the follow.ing stxtements in ils
report which reflect thal the cup. which rhe USACE's drafi report now imp'lies migh! survive S00

vcars, <lid not even withstand three yr'ars uithoul croding and necding serious r€pair ancl

reevalualion.

Tlre armored cap "design should have considercd lvavc run-up and overtopping as

described in USACE Coastal Engineenng Manual (Paa VI) EM 1li0-21100 (l
Junc 2006) as wrs performed in fte Reassessment ol'Design and Construcrion
(April 2t) l3 ),"

"The amror size , - . was generally appropnale. bur the mstcnrl did not mect the
unilbrmity requircmcnt for slopcs steeper than I V:3H."

"[t]he thickness of the armor material should have been adjusted to augment the
natulal slope lo a surfacc slope of lV:iH or llatter. Alternatively. sandy fill could
have been placed on the natual lbundation to tlatten the slope to lV:3H prior to
placemcnt of the geolexlile,"

a

Here are some of the more salient comments from the USACE,'s repon in N(rverllber
2013-again none of which are mentioned ia the L;SACE drali report liorn ]t)15:

"The construction specifications Bnd testing fbr the Armour Cap l}/C material
were not adequate to ensue that thc matsrial had the design unifbrmity. A
procedure should have been in place to verily the uniformity coefficient o.1"the

armor cap material."
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-'The repair plan should address the \rest berm armor instability adequately by
placirrg unilbrm Armor Cap C natural rock in the maintenance area il-a nraxintum
slope no greater than I V:ill is achieved."

"T'hc design and constructjon of the \\/estem Berm arc uot s,ell-described in lhe
design and (onstructron rrpons."

"The recycled concrele does not meet the desired unitbrmi() coctticicnt \\,ithout
processing it through a coarsc bar screcn or gizz-ly screcn Io rcmove the lines.
.l 

he siove analysis on the B/C materia.l presented in Appendlr L of the Rcviscd
Final Removal Action Completion Repon (May 2011) were inadequale to dcfinc
the uniformitl, coefficient or the coefllcicnt ofcurvature (br rhc nraterial."

"lt is unclear what slope rvas used in the dcsign analysis tbr sizing. bur the
steepest slope should have been used. Repair ol'the west beml should establish a
surl'ace slope no grcster than 1V:.jll to iimit displacenrent during the combined
acrion of waves ard olenopping flou."

The inputs to the equalion lbr parametenzation ol the stone size r'quatioll lverc not
provided. The design velocit)- trom the hydrodlnanric model may not acoount
adcquately lbr tie slopc changes due to limitation in spatial resolution. The faclr.rr
ofsaiety tllBy Dot have been adequate Ibr the uncertaintics in constructio& slopes.
malerial gadation, waves. non-unitbrm flow, flow constrictions and overtopping.

The miformity of the annor cap material was not specificd. The material
specifications allowed too much Brave[ and sand sized panicles to bc uscd, wlrich
could be eroded from the cap because they did not meet intemal stability and

retention critcria. Greatcr unifonnity ot-the armor cap is preferable in the high
energy regimes of the cap. paflicutarly in the.soulhwestem comcr of the berm.

a

These are but a few of the USACE's own numerous commenls qucstioning the armored

cap's integrily. design. construction. and maintenance. The USACE did not apparentJy revierv

As fbr armor design. "Ia]dditional design considcrations should include bearing
capacit.v. slope stabilitv of the loundation and the capping matcrial. penneability,
\ravc run-up snd sr enopping as described in the LlSr\CE Ccrastal Enginccring
Manual lPart Vl) E\4 1! l0-?-1100 1i Junr'2006),"

. The slrrpe of the lace of the benn just belou, the qrorvn was much steeper than ttrc
design slope and was no1 moditied prior to capping. For the non-uniform
recycled concrete used for u\rmor Cap B/C. the design slope should have been
1V:3H or 0atter to prevent excessi\e displacement snd loss of gravel and sand

sizc panicles,



its own report Iiom November l, 2013 betbre circulating its 2015 drafl report for review and
comment. It is hard to understand how the USACE's draft report can be considered for frnal
comment, much less completion, until it has considered its own previous review ofthe failings of
the armored cap. If in fact, the USACE has not reviewed its earlier inspcction report and
conclusions regarding the armored cap. then Harris County requests that it do so and submit a
more complete draft reflecting its review of that earlier information. If it has done so, then its
analysis of its earlier investigation should at least be reflected in the USACE &aft report.

Requesl for Meeting. In your letter of August 14, 2015, you state that you would be
glad to meet with Harris County about the Site. We would welcome the opportunity to have
such a meeting to discuss our concenN about the Site, the selection of the remed1,, the PRPs'
self-confessed efforts to pre-select the remedy prior to completing the RI/FS process, the
intentional wilhholding of site-related documents from the public and the fundamental
shortoomings we see in the USACE draft report. We would also like to discuss I'larris County's
plan on using the approximately $20 million in settlement funds near the Sile to avoid any
inlerference with the EPA's efforts on the Site. We request thal meeting to take place in the next
30 days.

Thank you for your attention to Harris County's concems, and we looking lbrward to
meeling to continue our discussions.

Very fruly 1,ours.

Vince Ryan
Harris County A

cc: Mr. Robert Allen

Attachments
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